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SUMMARY

1. Title
A Study on Legal System for Software Product Liability

2. Purpose and Necessity

As the transition to the “software-oriented society” becomes more and more intense,
securing the quality and safety of software is becoming an important legal issue, and
discussions of whether the Product Liability Act’ can be applied to software through the
legal system for relieving consumers who have suffered damage to life, body, or property
while using the product is adding to its importance. In particular, as software becomes
increasingly involved in the finished product, it is strongly likely that the product
properties of software is recognized when embedded in microchips or specific devices,
and in this case, apart from the manufacturer’s product liability, there is also a question
of whether the embedded software developer can be responsible for the product’s own
product liability. Furthermore, the requirements to be taken into account in the product
liability recognition for software also need to be reviewed. The purpose of this study is to
derive legal and policy implications, and to propose legislative improvement measures,
criteria for judging the responsibility of software product liability, and desirable regulatory
system based on the investigation and research of cases of foreign legislative cases related
to software product liability. Through this the purpose is to ultimately contribute to the
creation of a safer software-oriented society than the fourth industrial revolution era.

3. Composition and Scope
1) Software Product Liability Legal Issues

The study presented a list of legal issues related to the recognition of product liability in
software through analysis of specific cases that is happening in the real world. In addition,
the study critically examined the current product liability legislation and related cases, and



confirmed the imperfections in interpretation and legislation.

2) Software Product Liability Related Overseas Legal System Investigation and Research

The study investigated and analyzed legislation and lawsuits related to software product
liability in major countries such as USA, EU, UK, Germany, Japan and China centered on
the legal issue list derived from the previous section. When it is difficult to find legal
cases and lawsuits that were unique to software, the study attempted to derive legislative
policy and judicial policy implications by comprehensive review of the legal system and the
legal theory of product liability in the country.

3) Software Product Liability Related Legal System Improvement Plan

The study suggested policy alternatives of software product liability law based on the
results of overseas legal system, lawsuit case, and domestic and foreign legal theoretical
research above. Specifically, the proposed a criteria for product liability that reflects the
nature of software, and ways to improve the legal system related to software product
liability.

4. Contents and Results
1) Software Product Liability Related Legal Issues and Defects in Current Law

First, according to the Product Liability Act, “a manufactured product refers to movables
manufactured or operated including those that form part of other movables or minor
movables” , and an object to which the Product Liability Act applies is principally referred
to as movables. The main issue is to interpretively and legally discover the possibilities of
incorporating software. Second, even if the product property of the software is
acknowledged, liability under the Product Liability Act can be recognized only if a defect
is recognized, but software is developed by highly skilled programmers and combined with
IT equipment made from computers or advanced technology, and there is high difficulty
for consumers to find out that there is a deficiency in the Product Liability Act because
the complexity is almost impossible for ordinary consumers to know. In particular, in



relation to design defects, whether or not the defects will be determined is mainly based
on alternative design possibilities, but it is not easy to assert that the manufacturer has
ignored the possibility of adopting alternative designs. As a result, in software product
liability issues, there is a increased need for victims to seek professional help to prove
design flaws or to determine if reasonable alternative design could be expected. Third, the
Product Liability Act stipulates the exemption of liability for product liability for fair
distribution of risks between the victim and the manufacturer. In relation to software
product liability, it has the important meaning of protest of development risk that if the
manufacturer proves that it was unable to detect the presence of defects at the science
or technology level at the time the manufacturer supplied the product, the manufacturer is
exempt from liability for damages.

2) Implications of Software Product Liability Related Overseas Legal System Investigation
and Research

It is difficult to find cases of foreign legislation or lawsuits that recognize the Software
Liability Act or the Product Liability Act directly for the software itself. In the case of
Schafer v. State Farm Fire and Cas. Co., there was a case of exception where US Court’s
recognized that the Louisiana State Product Liability Act may be applied to property
damage resulting from deficiencies in programs used by insurance assessors as a basis for
calculating damages. Nevertheless, in theoretical and policy discussions on product liability
in each country, it is pointed out that there is a need to acknowledge product Lability for
software, which implies that product liability recognition for software is a legal policy
option.

First, it points out that the damage caused by software defects is now spreading beyond
economic losses into life, physical, and property damages. Second, it should be noted that
proper risk allocation should be considered. Third, a software manufacturer releasing a
product to the market implicitly announces the safety of the product. Therefore, it is
pointed out that, thorough testing before the release is required, and the Product Liability
Act should be applied if it violates the test obligation. Fourth, it is argued that the
General Tort Liability according to negligence liability is not appropriate to relieve
consumers” damage.



It is true that the software causes ambiguity in the interpretation of the Product Liability
Act because it contains both the intangible nature of information and the tangible nature
of components for device configuration. Nonetheless, in view of the functions that
software performs today, the recognition that software is only information and therefore
safe and performs only a control role needs to be improved. Finally, it is necessary to
seek the legal theory and improve the legal policy through legislative policy discussion so
that when software is embedded in a tangible and actually controls and operates a
tangible, it can be included in product liability.

3) Software Product Liability Related Legal System Improvement Plan

First, as a procedure for judging software product liability, the study presented a
step-by-step decision processes including () whether the corresponding software is
manufactured,(ii) whether the corresponding software is an “object”, (i) whether in the
corresponding software, especially in the case of embedded software, the independence is
recognized by maintaining individuality, (iv) whether there was a reasonable expectation of
alternative design for the corresponding software,(v) whether there was a defect in the
storage medium containing the corresponding software itself,(vi) whether the risk of
corresponding software had been properly indicated, (vii) whether there was intervention
or processing by a third party other than the corresponding software manufacturer, and
(vii) whether the corresponding software complies with the Reliability Standard Protocol,
and presented detailed criteria for each process.

Second, the study proposed the inclusion of software in the scope of the current Product
Liability Act, a method to establish a separate regulation reflecting the nature of software
in the current Product Liability Act or the Software Industry Development Act as a special
liability law considering the specificity of the damage caused by the software defect, and
separately, a method to enact the ‘Software Liability Act” as an appropriate legislative
policy alternative.

Third, the study proposed that if product liability consisting of liability without fault is
independently recognized for software, there is a need to use a legal policy that sets the
limit of liability for damages in a balanced manner. In the case of software that is



strongly recognized for uniqueness and which can be detached from the finished product,
the study suggested that it is necessary to selectively enforce software liability insurance
so as to prepare for the occurrence of risk. On the other hand, the study pointed out
that in order to compensate for the damage that can not be completely covered by
insurance, it is necessary to take conservation measures for damage in parallel through a
compensation fund

Fourth, the study pointed out that because there is need to find quick rights remedy by
introducing alternative dispute resolution systems such as adjustment system to relieve
difficulty in remedying rights through litigation due to the technical relevance of the
software, the easiest legal policy alternative is to define responsibility regulations and
dispute resolution in Software Industry Promotion Act and establish a regulation that legally
guarantees the participation of software experts.

5. Policy Use Contents

The study will provide important guidance in improving legislation related to software
product liability in the future. Next, the study can be used as basic data for judgment of
litigation in the future by suggesting criteria of product liability considering software
specificity.

6. Expected Effect

Through the study, it is expected to raise awareness of the Product Liability Act as a
law to protect the consumers by securing software safety and establish an opportunity to
improve related legal theory and legal system. Next, as the trends in overseas legal system
are comprehensively organized through the study, it is expected that it will be used as a
reference point of future theoretical and policy research.
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93) American Law Institute, Restatement of the Law, Torts, Products Liability, American Law Institute
Publishers, 1998. #1192 comment. b.

94) Winter v. G.P. Putnam’s Sons, 938 F.2d 1033 (9th Cir.1991).
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98) Schafer v. State Farm Fire and Cas. Co., 507 F. Supp. 2d 587, 601.
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1. EUY AZEFIY HAE NH

A3 = 19743 8¢} 1975
1976 7ol A1AF AFbEE Ajbsta, I F 1979 9€) {3 (The
European Parliament) 52 Alo& AX 1, o8 28 FHS Azl o 19854
74 259 TECHWHAH] o2 TAFTIE AxEd B3 A= HE, 13
D PAFAY =S 93 19853 7Y 2599 FHITHA oA Y A FH ] 10
(o]s} “EUAR” )o] FREHIJT. old mz} FHFTTAECY A== A=x
A dEst] A= He AFY WEH AT 24 AdS AlFst
o, dels A A9z whel 1988 7€ 30U7HA $EIVE sg ot
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110) 34932 “Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws,
regulations and administrative provisions of the Member States concerning liability for
directive products”elt}t. &4 “Directive 85/374/EEC on liability for directive products(+4 &%
A AzE AIAH 85/374)" 2 FAET)

_65_



2 AZEH A%
(1) EURIAR A =E9] 7
AzE e FAITHEUAR A2&1D), o7l thE Fitol
A% TP, FEAES AL EUAF S 477t A
FAGE 4 FAHT A= A oo, Fae] Adel AHAE <
Q7] WEl, B Ade 7 HATe] Tpgel mebA wers ol
o

=, &4 R AlxzEe Jidel m7HEE ga Zort e g due He FY

A7) 198599 EUAZNAE 134 422 2889004 WAL e
U, BUSIQ8)E QAR agel tet anae] AHE 5EAAY A
a0 19999 59 109 MAAANL FEskel, 7 AT Gy Roke] of
& AzBAYLe] SdE 20009 129 474K AAKEES AAYL, §) AA
of wet 7 HATE AT o9 glo] AAEL AxEY Aol TFAANA 5
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R =1
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Aege A gata Yok

1) BURY A2z 2 ARl Az & Bdeld. Azgeld 2E 5iE ous, 2 el o
g 5 rEE ‘:‘E*POH TEH e Aex: T AxE & HA7]E EIITH(Article 2 For
the purpose of this Directive produc’ means all movables, with the exception of primary
agricultural products and game, even though incorporated into another movable or into an
immovable. 'Primary agricultural products’ means the products of the soil, of stock-farming and of
fisheries, excluding products which have undergone initial processing. 'Product’ includes electricity).

112) A& |oiA 29dde] Ax=HIY A2x A2 7t27F AxEdS WAHSZ Bs|a e,
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TdHoz A4kE F4Hmovables which have been industrially produced)ell =
=S Hol At FARE oFH w0l HAFEH LZE Y Aeolx 2T -
U=, &ZEL O] AAE Axe2 EA oAFd #Hsto= =2l =2ovto]
SAE B op7HA BER Aol fle Aor Hdt i, AZESOUT &

Fabo] Aso] BAE BT Aol A% Ao Be Welrt 4 eHok

Q) Az=ALY FA

Axz=Ade FAl= EUAR A3z d(preamble)o] 4 E wieh o] A
ZAHproduceneltt. &, HITAFS AlZAHthe manufacturer of a finished
product), =& YA 5 AJ4+FxHthe producer of any raw material), 3 #]ZA}the
manufacturer of a component part(of a finished product), A= oy} A%, 7|et
AERAE st 2225 AxAE FATS A, FAGA, A7 AJFA T

"o EUAIR A5zl waw U3 Eefo disiA 21 == 1 o) A7t

113) NATO Cooperative Cyber Defence Centre of Excellence Tallinn, Estonia(CCDCOE), [THE
LIABILITY OF SOFTWARE MANUFACTURERS FOR DEFECTIVE PRODUCTSIJ , 2014
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AzAelAE AzRol AU V& B FRFEY FAFES HAT 9T}
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114) EUAIY A6z 1. ARH o2 7gHs Al doHo] e A Adel I A 3%
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& APl gdolE AzEe] ATCHY), YvHo SdHE A
Aol HEH A ol TAHOE welEofok G,

2. Uze B3] AlzsRt o U4 AxEo] FEHIL Ate IAHoE i AxEo] AFUe
AzEE HA= g
Article 6

1. A product is defective when it does not provide the safety which a person is entitled to
expect, taking all circumstances into account, including:
(a) the presentation of the product;
(b) the use to which it could reasonably be expected that the product would be put;
(o) the time when the product was put into circulation.
2. A product shall not be considered defective for the sole reason that a better product is
subsequently put into circulation.
115) HZ=, [Fd35A AxEAY dHANG37HH 1 8%, 2004
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AzAE BUAR ATEI0E ofglsh ol 67h4 WAARE IASL i)
)% 118 FE5W AxE AYosne WAl + Aok

AR, AzAE FAL B AzB] Ao FEANA AULOE YFHA
WAE 5 QTHEUAA ATZQ@). ok fEde £59 onE us w
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AXMA, FF Aoz Qs ZAVE TAT A5, FFol AxAs o 29

119) Article 7 The producer shall not be liable as a result of this Directive if he proves:

(a) that he did not put the product into circulation; or

(b) that, having regard to the circumstances, it is probable that the defect which caused the damage did not exist
at the time when the product was put into circulation by him or that this defect came into being afterwards;
or

(o) that the product was neither manufactured by him for sale or any form of distribution for economic purpose
nor manufactured or distributed by him in the course of his business; or

(d that the defect is due to compliance of the product with mandatory regulations issued by the public authorities;
or

(e) that the state of scientific and technical knowledge at the time when he put the product into circulation was
not such as to enable the existence of the defect to be discovered; or

(f) in the case of a manufacturer of a component, that the defect is attributable to the design of the product in
which the component has been fitted or to the instructions given by the manufacturer of the product.
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